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QUESTIONS PRESENTED 

Appellant lias been convicted of armed robbery and be 
does not dispute the fact that lie committed the offense. 
At the trial, two psychiatrists appeared in his behalf and 
testified that appellant was of unsound mind at the time 
the crime took place. One psychiatrist appeared for the 
Government in rebuttal and testified to the contrary. 

In the opinion of appellee the following questions are 
presented: 

1. Should the verdict of the jury, which is the sole judge 
of moral responsibility in criminal cases, be disturbed 
when the record reveals that there is a conflict of expert 
psychiatric testimony and where the jury was properly 
instructed that in order to convict it should have pa 
reasonable doubt of appellant’s sanity? 

2. Can complaints to certain general responses to ques¬ 
tions pertaining to the issue of sanity be raised on appeal 
when appellant did not object to such testimony at the 
trial and when the circumstances of the case show that 
the rights of appellant have not been affected and that he 
has not been subjected to prejudicial error? 
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COUNTERSTATEMENT of the facts 

All indictment was filed against appellant on March 19, 
1951, charging that appellant, armed with a pistol, did on 
March 3,1951, by force and violence and by putting in fear, 
take from the possession of one Gabriel P. Mask, certain 
money in the sum of five hundred and five dollars ($505.00) 
belonging to the Greater Atlantic and Pacific Tea Com¬ 
pany, a corporation, in violation of the District of Columbia 
Code (1940) §§22-2901, 22-3202 (J.A. 34) (Criminal Case 
Xo. 403-51). 

Appellant entered a plea of not guilty (R. 207) and, by 
virtue of an oral motion made by his court-appointed 
counsel (R. 20S), was examined for insanity by Dr. 
Joseph L. Gilbert 1 and Dr. Amino Perretti, 2 of the 

1 Dr. Gilbert examined appellant on April 14. April 21, April 28 
and May 12. 1951, at the District of Columbia Jail (J.A. 30) 
(R. 209). 

- Dr. Perretti examined appellant on April 15, April 22, April 28, 
Mav 13 and May 17, 1951, at the District of Columbia Jail tJ.A. 31) 
(R.'210-211). 


(1) 
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psychiatry staff at Gallinger Municipal Hospital. Title 
IS U.S.C. § 4244. At a lunacy hearing held on May IS. 
1951, these two doctors testified that they had examined 
appellant and that in their opinion he was incapable of 
preparing for his defense of the criminal charge on which 
he was being held because he was of unsound mind.* 
Thereupon, appellant was ordered confined in St. Eliza¬ 
beths Hospital for treatment (R. 212) (Title IS U.S.C. 
<§ 4246). where he was examined by Dr. Carlos Dalman 
and other members of the hospital staff (J.A. 23). 

On November 2S. 1951, and upon an oral motion by the 
Government, the District Court ordered Dr. Gilbert and 
Dr. Perretti to re-examine appellant (R. 213). Thereupon, 
appellant was examined and pronounced sane (R. 214-215) 
and, on December 19, 1951, the case came on for trial 
(R. 216). 

The evidence introduced at the trial by the Government 
included the testimony of Gabriel Philip Mask (R. 19-33). 
the complaining witness and manager of the A. & P. store 
located at 2141 Wisconsin Avenue. X.W., in the District 
of Columbia, who stated that appellant, at the point of a 
gun, robbed him of five hundred and five dollars ($505.00) 
from the safe of the store at 9:00 p.m. on March 3, 1951 
(R. 19-33), and that appellant was arrested in the store 
a short time thereafter (R. 25-27). Witness Mask testified 
that appellant appeared to be normal, coherent and uncon¬ 
fused throughout the entire time these events were taking 
place (R. 22, 26). 

Witness Joyce Mawyer (Tr. 33-39), an employee at the 
A. «Sc P. store located at S00 Hamlin Street, X.E., testified 
that she witnessed the hold-up and the arrest of appellant. 
She further stated that, during the time she had him under 
observation, appellant was coherent and appeared to be in 
possession of his senses and faculties (R. 35). 

Corporal Roland G. Mumbert (R. 39-44), of the Metro¬ 
politan Police force, stated that he arrested appellant in the 

3 The two doctors testified that appellant was of unsound mind 
as of the time of the lunacy hearing (J.A. 30. 3D. They did not 
testify concerning appellants condition as of the time the offense 
was committed (R. 1SS-192). 
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A. & P. store on March 3,1951, at which time he encountered 
no difficulty in questioning appellant, who seemed to be 
coherent (R. 42-43). 4 Officer John E. Findley (R. 44-49) 
of the Metropolitan Police Department, testified that, at 
the time the arrest was made, appellant seemed very ra¬ 
tional and realized that he had been caught in a crime 
(R. 48). Officer Julius Debroski (Tr. 49-52) of the Metro¬ 
politan Police Department testified that appellant did not 
appear to be confused at the time the arrest was made 
(R. 51). 3 

Officer John E. Burke (Tr. 52-54) of the Metropolitan 
Police Department testified that he questioned appellant 
in Number Seven Precinct at 9:20 p. m. on March 3, 1951, 
at which time appellant answered the questions readily, in 
a very calm and a very normal manner (R. 53). Officer 
Burke stated that appellant remembered the robbery very 
well, that he was not confused, and that there was nothing 
unusual at all about him at the time (R. 53-54). 

Appellant did not deny that he was physically present 
in the store and committed the robbery. His entire defense 
rested upon his contention that he was insane at the time 
of the occurrence. 

The evidence introduced by appellant included the testi¬ 
mony of his brother, Sebert Sprading (R. 55-68), of Dur¬ 
ham, North Carolina, who testified concerning certain 
unusual characteristics which he had noticed in appellant.' 1 

Dr. Joseph L. Gilbert (R. 6S-125), Chief Psychiatrist, 

4 Officer Muinbert testified that appellant told him that he 
originally came from West Virginia (R. 43). The officer also said 
that appellant told him that the gun used in the robbery was 
unloaded because “ * * * it was bad enough to hold up a place 
without harming someone. * * * ” (R. 43). 

•’* Officer Debroski stated that appellant told him that he had 
just come from Norfolk. Virginia, but that he originally came from 
some little town in West Virginia (R. 53). 

Witness Sprading testified that he had seen appellant off and 
on during the past years but never at any length of time (R. 57). 
When appellant was fourteen years old he was hit on the head by 
a two-gallon zinc bucket full of slate and would not thereafter stay 
home (R. 61-63); their mother put a dress on appellant to keep 
him home iR. 65); the family tried on different occasions to get 
appellant to a psychiatrist (R. 65); and about three years ago, he 
heard appellant talking to himself (R. 66-67). 
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Gallinger Municipal Hospital, testified that, in his opinion, 
appellant was suffering from a mental disorder at the time 
of the examinations in April and May, 1951 (J. A. 4). The 
doctor testified that he believed appellant was of unsound 
mind on the date of the criminal action (J.A. 5, 12, 13, IT). 7 
The doctor described the condition of appellant as being 
psychosis with psychopathic schizophrenic reaction per¬ 
sonality (J.A. 5) s and he stated that, in his opinion, appel¬ 
lant did not understand the nature of his criminal action, 0 
did not suffer from prison psychosis (J.A. 7, S) 10 and was 

7 Dr. Gilbert testified that appellant had been suffering from 
the mental disorder for “some time” prior to April 14. 1951 i J.A. 5) 
but stated that the diagnosis is one "that is not necessarily of long 
duration" (J.A. 5. 7). Appellant told the doctor that he had 
symptoms for “a long time" and the doctor could not say how long 
appellant had been suffering because such opinion had to be based 
on appellant's own statements (J.A. 13. ISi (R. 120>. 

s Doctor Gilbert stated that a person with a psychopathic per¬ 
sonality is not of unsound mind and that such condition must be 
qualified with or without a psychosis (J.A. Si. The doctor stated 
that appellant was not feeble-minded (J.A. 5) and was not schizo¬ 
phrenic because of his long prison record (J.A. 6. S. 9. 10. 11. 12), 
or manic or paranoia (J.A. 7). Rather, appellant had a psychosis 
(J.A. 6» with a quiet schizophrenic type of reaction and was, there¬ 
fore. of unsound mind. (J.A. 7, 10, 111 (R. 1031. The case was 
not diagnosed as dementia praecox because that would have put 
appellant "in the category of a mental disorder which would have 
existed for a long period of time", but as a "psychopathic per¬ 
sonality. the type that recovers pretty readily after removal from 
prison" (J.A. 7i. He further stated that GO or 70 per cent of the 
persons with long criminal records, who are not feeble-minded and 
without a psvehosis. are psvchopathic pcrsonalitv and of sound 
mind (J.A. 10. 11. 121. 

,J Dr. Gilbert testified that, in his opinion, appellant was acting, 
not necessarily out of an irresistible impulse, but as a result of his 
background and psychosis (J.A. S-9). He stated that nearly every 
mental case can give the correct answer of right or wrong but that, 
in his opinion, appellant was not clear with regard to right or 
wrong or the consequence of his act (J.A. 15-16). 

10 Dr. Gilbert stated that he looks for prison psychosis even.' 
time he examines a person who is incarcerated (J.A. 17). He stated 
that it is possible that the condition which he considered to have 
been present in appellant could have developed after incarceration 
because certain unstable persons "fairly often” break down soon 
after arrest, restraint and incarceration and suffer prison psychosis 
(J.A. 7, 14. 15) (R. 124). Appellant had been in jail since about 
March 3rd and was not examined until April 14th and it is pos¬ 
sible that appellant could have been of sound mind on March 3rd 
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not feigning or malingering (J.A. 9). 11 Doctor Gilbert 
stated that he re-examined appellant in December, 1951, 
and found that he is not now of unsound mind, having re¬ 
covered from the previously described mental disorder 
(J.A. 12, 16, 17) (R. 104). 1 - 

Doctor Amino Perretti (R. 125-144), Assistant Chief 
Psychiatrist at Gallinger Municipal Hospital, testified that, 
in his opinion, appellant was of unsound mind when he 
was examined in April and May, 1951. 13 The doctor stated 
that he believed that appellant was suffering from a mental 
condition on March 3, 1951, the date the crime herein con- 


and have become of unsound mind after being placed in jail (J.A. 
14. 15, 17). Prison psychosis is notorious for rapid recovery’ due 
to removal from prison, especially when the person is removed from 
the prison environment to a hospital, and the recovery rate is 100 
per cent. It is the removal that has the greatest effect on the 
recovery and it is not unusual to see a recovery within a few months. 
Dr. Gilbert stated that, as second man in charge of Howard Hall 
in St. Elizabeths, he saw many people suffering from prison 
psychosis recover within a reasonable period of time. (R. 114-116.) 

11 Doctor Gilbert testified that he always looks for malingering 
every time he examines a person who is charged with a crime 
(J.A. 19) because, although such cases are rare, malingering is 
always a possibility (R. 123-124). He testified, in answer to a 
hypothetical question based on the same symptoms ascribed to 
appellant, that a person could be malingering. The test he sets 
up is whether the symptoms are consistent (J.A. 9. 19) and he 
accepts the responsibility for determining whether a patient is 
telling the truth (J.A. 19) bv conducting repeated examinations 
(R. 121). 

12 Doctor Gilbert stated that appellant told him that he felt 
better than he had for twenty-five years, and gave an account of 
his past history, including a remembrance of his symptoms. The 
doctor also learned for the first time that appellant was married 
and had lived in Huntington. West Virginia (J.A. 16) (R. 123). 
The second examination confirmed nothing except that appellant 
is now of sound mind (J.A. 17). 

13 Doctor Perretti testified that the mental symptoms elicited 
from examination consisted principally of delusions of reference 
and hallucinations (J.A. 19, 20) (R. 130). Delusions and hallucina¬ 
tions also occur in dementia praecox, manic depressive, paranoia, 
involutional psychosis, paranoid condition, alcoholic psychosis, 
paresis, senile, with arteriosclerosis, psychosis with organic brain 
disease and prison psychosis (J.A. 22) (R. 139-140). Appellant 
was also confused, detached from his surroundings, withdrawn from 
reality and had difficulty in thinking (R. 140). 
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cerned was committed, 14 and described the condition of 
appellant as psychosis with psychopathic personality. 15 
The doctor testified that, in his opinion, appellant was un¬ 
able to determine the difference between right and wrong 
on March 3, 1951 (J.A. 20) (R. 141), did not suffer from 
prison psychosis lfi and was not feigning or malingering at 
the time of the first series of examinations (J.A. 21). 

In rebuttal for the Government, Doctor Carlos Dalman 
(R. 149-16S), Assistant to the Chief of Service, West Side 
Service, St. Elizabeths Hospital, in charge of examining all 
patients in Howard Hall (J.A. 22-23), testified that he 
examined appellant at St. Elizabeths at least twenty times 


14 Doctor Perrctti stated that he believed, from what he elicited 
from appellant, that the duration of the symptoms existed for 
several months and for more than one month. He admitted that 
if what appellant told him were untrue, the conclusion would not 
be correct but he stated he believed appellant to be sincere (J.A. 
20-21) <R. 129. 131. 133). Appellant told the doctor that the 
symptoms had been going on for several months and the doctor 
could not detect exactly when the symptoms began due to the 
absence of verification, except to say that he believes they antedated 
the criminal incident (J.A. 21) (R. 130-131). 

15 Doctor Perrctti testified that psychosis with psychopathic 
personality means that there is a frank mental disorder super¬ 
imposed upon the underlying personality and is a definite clinical 
entity, such as dementia praecox. A psychosis, of which there are 
many types, including: schizophrenia, manic depressive, paranoia, 
involutional, and psychosis with psychopathic personality, is the 
presence of delusions and hallucinations and is a frank mental 
disorder. A person with a mere psychopathic personality is 
unstable, maladjusted and frequently anti-social but is not of 
unsound mind. Appellant, who is not a schizophrenia per se. be¬ 
longed to the schizophrenic reaction type of psychosis with psycho¬ 
pathic personality (J.A. 22) iR. 135-13S). 

lt; Doctor Pcrretti stated that the manifestations of prison 
psychosis are hallucinations and delusions and that it is possible 
for a prison psychosis to develop in a month. The doctor does not 
believe that appellant suffered from prison psychosis because he 
considers the symptoms, based entirely on appellant’s own state¬ 
ments in the examination, to have antedated the date of the crime 
(J.A. 21. 22) (R. 132-133). The doctor stated that if appellant’s 
statements were untrue, prison psychosis is a possibility in the case. 
(Tr. 133-134.) The doctor further stated that patients suffering 
from prison psychosis usually recover, and they recover when they 
are removed from prison to a mental hospital,’but the duration of 
the illness varies (R. 142-144). 
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between June, 1951 and October, 1951 (J.A. 23) (R. 156) 17 
and that appellant was also given thorough neurological and 
physical examinations (J.A. 23-24). 18 The doctor stated 
that appellant’s condition was diagnosed as a psychopathic 
personality without mental disorder, 19 coupled with 
malingering. 20 He further stated that, in his opinion, appel¬ 
lant was of sound mind at the time he was examined (J.A. 
24) (R. 157-159) and probably was of sound mind on March 
3, 1951, 21 and could distinguish between right and wrong 
on that date. 22 Doctor Dalman admitted telling the wife of 
appellant’s brother that appellant was a very sick man but 
he explained that this did not mean that appellant was of 
unsound mind. 23 


17 Doctor Dalman explained that the acute patients in Howard 
Hall arc examined more frequently than the chronic patients and 
that it was not unusual to examine appellant, an acute patient, 
approximately four times a month. (J.A. 25. R. 156.) 

ls Doctor Dalman testified that appellant’s symptoms could 
indicate a brain disease. Therefore neurological and psvsical 
examinations were given. The findings indicated no organic 
disorder or disease. (J.A. 24) (R. 159-160). Appellant could not 
be released, even though it was felt that he was of sound mind, 
until these studies were completed (R. 166). 

19 Doctor Dalman stated that the diagnosis means "psychopathic 
personality without psychosis”. Appellant was a psychopathic per¬ 
sonality due to his anti-social behavior (J.A. 23-24). When appel¬ 
lant was admitted to St. Elizabeths, he had symptoms of depres¬ 
sion and anti-social behavior and claimed to suffer from blackout 
spells (J.A. 23-24). The doctor’s first opinion was that appellant 
was a psychopath and developed the mental disorder after the 
offense was committed rather than being a long-standing condi¬ 
tion (J.A. 24. 25). 

20 Doctor Dalman testified that the staff felt there was consider¬ 
able malingering but he stated that this did not rule out some 
disturbance (J.A. 24). The doctor’s specification was that, even 
though appellant was malingering, there was something, not a 
psychosis, wrong with him (R. 158). 

21 Doctor Dalman stated that he cannot definitely say that 
appellant was of sound mind on March 3, 1951. because he did not 
examine him at that time (J.A. 25-26) (R. 167). 

22 Doctor Dalman testified that appellant was in possession of 
judgment (J.A. 24) and it was felt that he knew the difference 
between right and wrong on March 3, 1951 (J.A. 25). 

23 Doctor Dalman said, “ * * * A man can present the picture 
of a psychopath and be secondary to a severe emotional disturbance, 
so that man is still a very sick man and still requires a prolonged 
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Appellant then recalled witness Sebert Sprading (R. 
16S-170). The witness testified that Doctor Dalman told 
him, in September, 1951, that there was something wrong 
with appellant and that he was a very sick man. However, 
the doctor did not say that appellant was of unsound mind 
(J.A. 26). 

Ylanza Sprading (R. 170-173), sister-in-law of appel¬ 
lant, testified that Doctor Dalman told her that appellant 
was a very sick boy. She stated that the mental condition of 
appellant was not discussed with the doctor (J.A. 26-27). 24 

The court instructed the jury (R. 176-1S3), inter alia, as 
follows (J.A. 27-29) i 25 

The issue in this case is whether or not at the time 
of the offense on March 3, 1951, the defendant was of 
unsound mind, he is not responsible and must be 
acquitted. 

Of course, the premise is always there in this life 
that every person is presumed to be sane. That is a 
presumption. It is not a conclusive presumption. It 
is a prima facie presumption, which, of course, may be 
rebutted. 

Insanity, ladies and gentlemen of the jury, is a legal 

term. Medically speaking, it indicates a condition of 

mind which renders the affected person unfit to enjoy 

libertv of action because of the unreliabilitv of his be- 
» • 

havior and the accompanying danger to himself and 
others. It is a disease of the mind, and it may be said 
to be such a derangement or breaking up of the mental 
faculties that the person has lost or lacks the power of 
reasoning correctly. 

Now, legally speaking, insanity—that is, according 
to criminal law—is a disease or a defect of the mind 
which renders one incapable of understanding the 
nature and quality of his act, or, knowing that it is 
wrong, or if he knows that it is wrong, of refraining 
from doing the wrong act. 

It must be an actual disease or defect of the faculties 


period of hospitalization. In other words. I am not implying, by 
saving he was a very sick man, that he was psvchotic.” (J.A. 25) 
(R. 162-163). 

- 4 Cf. Xote ir23. supra, to the effect that a very sick patient can 
be of sound mind. 

25 Appellant did not make anv objections to the instructions 
(R. 183). 
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so far impairing the reason or will that this test of 
sanity cannot be met before one is relieved of his crimi¬ 
nal act. The fatal actions must be traceable to a 
diseased mentality. 

So that here in this case if the defendant was suffer¬ 
ing from a diseased condition of his mental faculties to 
a point that he was incapable of understanding the 
nature and quality of the act with which he is charged, 
or of distinguishing between right and wrong, or of 
determining that the act that he did was wrong, then, in 
legal contemplation, he was insane and not responsible; 
and if you find those to be the facts, of course it is your 
duty under the law to return a verdict of not guilty. 

You have heard the psychiatrists testify, men who 
are experts in their field, and the evidence that they 
have given is evidence that you have to weigh along 
with other evidence in the case, and on the basis of 
which you have to decide yourselves what the defend¬ 
ant’s condition was at the time the crime was com¬ 
mitted. 

The testimony of the experts—that is, the testimony 
of the doctors—as T say, is to be considered along with 
other evidence in the case and to be considered the 
same as any evidence in the case. You are not bound 
by it any more than you are bound by any evidence. 
Their testimony is not conclusive. It is opinion evi¬ 
dence, which you may consider, as I have told you, 
along with other evidence in the case. 

The burden of proof, of course, is on the Government, 
and there is a duty on the part of the Government to 
show beyond a reasonable doubt that the defendant 
was free from any mental disorder to the extent that he 
could distinguish between right and wrong; and if you 
have any reasonable doubt about it you must give the 
benefit of the doubt to the defendant and acquit him, 
and your verdict should be not guilty by reason of 
insanity as of the time of the alleged crime. 

The issue is very clear, ladies and gentlemen of the 
jury. If you are satisfied that at the time this crime 
was committed the defendant was not responsible, that 
he did not understand the nature and quality of the act 
that he committed, and that he could not distinguish 
right from wrong, say so and acquit him because of 
insanity as of that time. 

If you are satisfied beyond a reasonable doubt that 
at the time he did commit the crime he knew what he 
was doing, that he understood the difference between 
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right and wrong, that he was not of unsound mind, suf¬ 
fering from a disease of the mind as the Court has 
explained that term to you, and that he did enter the 
store at the time and place in question and used a gun 
and took the money from that safe, return a verdict 
of guilty as indicted. 

* * * You decide on the faets in the case and deter¬ 

mine whether or not you believe that the defendant 
was guiltv or not guiltv, because if he was of unsound 
mind he cannot be guilty. If he was of sound mind, 
of course he is responsible for the consequences of his 
own acts. 

***** 


If you have a reasonable doubt about it, or if you 
have a reasonable doubt about tbe elements of the 
crime, or if you have a reasonable doubt about his 
sanity, or if you believe that at the time tbe crime was 
committed he was suffering from a diseased condition 
of bis mind whereby he was incapable of understand¬ 
ing the nature and quality of the act he committed, 
or that he could not distinguish between right and 
wrong, then, of course, you must return a verdict of 
not guiltv bv reason of insanitv as of the time of the 
alleged crime. 

The jury found appellant guilty as charged (J.A. 29) 
and the court referred the matter to tbe Probation Office 
(R. 184. 217). Appellant made a motion to vacate or set 
aside the verdict and for a new trial on the ground that the j 
verdict of the jury was contrary to the evidence and to the 
weight of the evidence (R. 218). On January 18, 1952, the 
court denied the motion after a hearing (J.A. 31-32) (R. 
219) and appellant requested to be sentenced immediately 
so that his time would begin to run. Whereupon, the court 
reviewed the criminal record of appellant - 6 and sentenced 
him to serve a term of from five to fifteen years. (J.A. 

33-34). From this judgment, appellant, who is presentlv 
— 

26 In 1929 appellant was sentenced in Ohio to serve from three 

to seven years for grand larceny. In 1930 he was sentenced to 

serve from two to three vears at Lorton for automobile theft. In 

% 

1937 he was sentenced in North Carolina to serve six months for 
larceny. In 1937 he was sentenced in West Virginia to serve fifteen 
years for armed robbery. (J.A. 32-33.) 
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confined at Lorton Reformatory, now brings this appeal 
(R. 221-22S). 

STATUTES INVOLVED 

District of Columbia Code (1940) § 22-2901 provides: 

'Whoever by force or violence, whether against re¬ 
sistance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or im¬ 
mediate actual possession of another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 

District of Columbia Code (1940) § 22-3202 provides: 

If any person shall commit a crime of violence in 
the District of Columbia when armed with or having 
readily available any pistol or other firearm, he may, 
in addition to the punishment provided for the crime, 
be punished by imprisonment for a term of not more 
than five years; upon a second conviction for a crime of 
violence so committed he may, in addition to the pun¬ 
ishment provided for the crime, be punished by im¬ 
prisonment for a term of not more than ten years: upon 
a third conviction for a crime of violence so committed 
he may, in addition to the punishment provided for the 
crime, be punished by imprisonment for a term of not 
more than fifteen years; upon a fourth or subsequent 
conviction for a crime of violence so committed he may, 
in addition to the punishment provided for the crime, 
be punished by imprisonment for an additional period 
of not more than thirty years. 

Title IS U.S.C. § 4244 provides in part: 

Whenever after arrest and prior to the imposition of 
sentence or prior to the expiration of any period of 
probation the United States Attorney has reasonable 
cause to believe that a person charged with an offense 
against the United States may be presently insane or 
otherwise so mentally incompetent as to be unable to 
understand the proceedings against him or properly to 
assist in his own defense, he shall file a motion for a 
judicial determination of such mental competency of 
the accused, setting forth the ground for such belief 
with the trial court in which proceedings are pending. 
Upon such a motion or upon a similar motion in behalf 



of the accused, or upon its own motion, the court shall 
cause the accused, whether or not previously admitted 
to bail, to be examined as to his mental condition by at 
least one qualified psychiatrist, who shall report to the 
court. For the purpose of the examination the court 
may order the accused committed for such reasonable 
period as the court may determine to a suitable hospi¬ 
tal or other facility to be designated bv the court. If 
the report of the psychiatrist indicates a state of pres¬ 
ent insanity or such mental incompetency in the ac¬ 
cused. the court shall hold a hearing, upon due notice, 
at which evidence as to the mental condition of the ac¬ 
cused may be submitted, including that of the reporting 
psychiatrist, and make a finding with respect thereto. 


Title 18 U.S.O. § 4246 provides in part: 

Whenever the trial court shall determine in accord¬ 
ance with sections 4244 and 4245 of this title that an 
accused is or was mentally incompetent, the court may 
commit the accused to the custody of the Attorney Gen¬ 
eral or his authorized representative, until the accused 
shall be mentally competent to stand trial or until the 
pending char ires against him are disposed of according 
to law. # * * 

SUMMARY OF ARGUMENT 

Appellant contends that the trial court erred in refusing 
to direct a judgment of acquittal since there was substantial 
doubt on the issue of insanity and, further, that the trial 
court erred in denying his motion to set the verdict aside 
since it was clearly against the weight of the evidence. Ap¬ 
pellant bases his contentions on the premise that, due to the 
conflict of expert testimony pertaining to his mental condi¬ 
tion at the time the offense herein concerned was com¬ 
mitted, the evidence was insufficient to support a verdict of 
guilty and was of such nature as to cause a doubt of guilt 
in a reasonable mind. 

It is also contended by appellant the trial court erred in 
permitting the psychiatrist who testified against him to 
phrase certain responses in general terms, thereby making 
it appear as if the pyehiatrist was stating the opinions of 
the staff of the hospital to which he is attached. 

However, appellant admits that he committed the offense 
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involved and the only issue in the case is his mental condi¬ 
tion. Hence, the case is not governed by the principles re¬ 
lied upon by appellant. The jury in this case heard conflict¬ 
ing testimony on the issue of insanity. It was properly in¬ 
structed that in order to convict appellant it should have no 
reasonable doubt as to his sanity and, because the jury is 
the sole judge of moral responsibility in criminal cases, its 
verdict should not be disturbed on appeal. Holloway v. 
United States , SO App. D.C. 3. 

Because he failed to object during the trial it is too late 
for appellant to complain about the testimony of Doctor 
Dalman. In addition, the record reveals that, although the 
doctor did make several general statements, he emphatically 
gave his own opinion of the mental condition of appellant. 
Hence, the rights of appellant have not been affected and he 
has not been subjected to prejudicial error even though the 
general answers were received without objection. Cradle v. 
United States , 8b App. D.C. 315. 

ARGUMENT 

The Verdict of Guilty Rendered by the Properly Instructed 
Jury Should Not Be Disturbed on the Ground That It Is 
Contrary to Expert Psychiatric Opinion Because the Jury’ 
Is the Sole Judge of Moral Responsibility in Criminal Cases 

By maintaining that the trial court should have directed 
a verdict of acquittal because there was substantial doubt 
on the issue of insanity and that the verdict of guilty should 
have been set aside because it is against the weight of the 
evidence, appellant is asking this Court to review all the 
evidence presented in this case. Several cases are cited by 
appellant in support of his request. These cases involve 
evidence pertaining to the commission of the alleged offense 
and are not in point because appellant does not dispute the 
fact that lie committed the criminal act herein concerned 
and he does not question the testimony of those who wit¬ 
nessed its perpetration or participated in his apprehen¬ 
sion.- 7 Rather, appellant denies legal responsibility for 

27 Appellant cites, inter alia , Curley v. United States. (1947 ) 81 
App. D.C. 389. 160 F. 2d 229. cert, denied 331 U.S. 837. reh. denied 
331 U.S. 869 and 331 U.S. 870, involving the question of proof of a 
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liis offense on the grounds that he was of unsound mind at 
the time that it took place and he now brings into issue the 
weight and sufficiencv of the conflicting testimony of the 
expert witnesses who testified on the question of sanity. 
Therefore, this case is controlled by the decision of this 
Court in Holloicay v. United States, (1945) SO App. D.C. 3, 
148 F. 2d 6(55, cert, denied 334 U.S. S52. 28 

The facts of the Holloicay case are strikingly parallel to 
the facts in the instant case. There, the defendant was 
charged with committing rape while on release from the last 
of several confinements in mental institutions. Approxi¬ 
mately a month and a half prior to trial, he was found to 
be sane by a jury in a lunacy inquisition. At the trial a 
member of the staff of Gallinger Hospital and a member of 
the Commission on Mental Health both testified that the 
defendant was of unsound mind and at the time of the 
offense could not tell right from wrong. A third psychi¬ 
atrist, while admitting that the defendant was a constitu¬ 
tional psychopath, testified that his condition did not 
amount to a psychosis and that he was able to tell right 
from wrong. The defendant was convicted and he appealed 
on the sole ground that the record disclosed such substantial 
doubt of his sanity that the verdict should be set aside. This 

conspiracy to defraud and an inquiry upon the facts concerning 
the participation of defendant Curley therein (see: SI App. D.C. at 
pages 395 and 396>: Hammond v. United States, (1942) 75 App. 
D.C. 397. 127 F. 2d 752. involving insufficient proof of an alleged 
attempt to rape: Robinson v. United States, (19471 71 F. Supp. 9, 
concerning a defense that the accused did not participate in the 
robbery* even though he was in the company of the two admitted 
perpetrators. Cf. May v. United States, (1949» S4 App. D.C. 233 
at 246. 175 F. 2d 994. cert, denied 33S U.S. 830: Kendrich v. United 
States, il94S> S4 App. D.C. 63. 171 F. 2d 135: Hardeman v. United 
States, 1 1947) 82 App. D.C. 194. 163 F. 2d 21; Sipe v. United States, 
(1945) SO App. D.C. 194. 150 F. 2d 984: Morton v. United States, 
(1945) 79 App. D.C. 329. 147 F. 2d 2S; and ^[endelson v. United 
States, (1932) 61 App. D.C. 127 at p. 131, 58 F. 2d 532. to the 
effect that the judgment must be affirmed by the appellate court if, 
taking the view most favorable to the Government, there is sub¬ 
stantial evidence to support the verdict. 

2S See also: Holloicay v. United States, (1947) (C.C.A. 4) 160 
F. 2d 575: Ochoa v. United States, (1948) (C.C.A. 9) 167 F. 2d 
341; and United States v. Gundelfinger, (1952) 102 F. Supp. 177. 
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Court, in affirming the conviction, set out the following 
pertinent principles (80 App. D.C. at 4 and 5): 

In a criminal trial where insanity is put in issue, the 
burden is on the accused to overcome the presumption 
of sanitv bv evidence sufficient to create a reasonable 

i » 

doubt as to his mental capacity to commit the offense. 
When that is done, the burden is on the prosecution to 
establish the sanity of the accused. In such a situation 
the jury must be instructed that in order to convict they 
must believe beyond a reasonable doubt that the de¬ 
fendant was sane at the time of the offense. It is ar¬ 
gued that the facts in this case are such that no jury 
could convict if it properly followed such an instruc¬ 
tion. 

Had there been an equivalent conflict of testimony 
about the actual commission of the offense it might ivell 
be that the verdict could not stand. But the issue of 
the criminal responsibility of a defendant suffering 
from mental disease is not an issue of fact in the same 
sense as the commission of the offense. The ordinary 
test of criminal responsibility is whether defendant 
could tell riirht from wrong. A slightlv broader test 
is whether his reason has ceased to have dominion of 
his mind to such an extent that his will was controlled, 
not by rational thought, but by mental disease. The 
application of these tests, however they are phrased, 
to a borderline case can be nothing more than a moral 
judgment that it is just or unjust to blame the defend¬ 
ant for what he did. 

* * * * * 

And so it is that when psychiatrists attempt on the 
witness stand to reconcile the therapeutic standards of 
their own art with the moral judgments of the criminal 
law they become confused. Thus it is common to find 
groups of distinguished scientists of the mind testify¬ 
ing on both sides and in all directions with positiveness 
and conviction. This is not because they are unreliable 
or because those who testify on one side are more skill¬ 
ful or learned than those who testify on the other. It 
is rather because to the psychiatrist mental cases are 
a series of imperceptible gradations from the mild 
psychopath to the extreme psychotic, whereas criminal 
law allows no gradations. It requires a final decisive 
moral judgment of the culpability of the accused. For 
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the purposes of conviction there is no twilight zone be¬ 
tween abnormality and insanity. An offender is wholly 
sane or wholly insane. 

A complete reconciliation between the medical tests 
of insanity and the moral tests of criminal responsibil¬ 
ity is impossible. The purposes are different; the as¬ 
sumptions behind the two standards are different. For 
that reason the principal function of a psychiatrist who 
testifies on the mental state of an abnormal offender 
is to inform the jury of the character of his mental dis¬ 
ease. The psychiatrists' moral judgment reached on 
the basis of his observations is relevant. But it cannot 
bind the jury except with broad limits. To command 
respect criminal law must not offend against the com¬ 
mon belief that men who talk rationally are in most 
cases morally responsible for what they do. 

The institution which applies our inherited ideas of 
moral responsibility to individuals prosecuted for 
crimes is a jury of ordinary men. These men must be 
told that in order to convict they should hare no rea¬ 
sonable doubt of the defendant's sanity. After they 
have declared by their verdict that they have no such 
doubt their judament should not be disturbed on the 
around that it is contrary to expert psychiatric opinion. 
Psychiatry offers us no standard for measuring the 
validity of the jury's moral judgment as to culpability. 
To justify a reversal circumstances must be such that 
the verdict shocks the conscience of the court. (Em¬ 
phasis added and footnotes omitted.) 

Appellant has been found guilty by the jury which heard 
all the evidence, including the lengthy testimony of the 
three psychiatrists who had examined appellant prior to 
trial. The sole issue in this case concerns the testimony 
of these psychiatrists. 

Contrary to the vigorous contentions of appellant, the 
opinions and conclusions of these doctors are not irreeon- 
c-ilablv inconsistent even though there mav have been a 
difference of opinion on the existence of a psychosis (Notes 
8, 15, and 20, supra) and on the ability of appellant to 
judge right and wrong (Notes 9 and 22, supra). Since 
none of the doctors examined appellant on the day of the 
crime, none of them could definitely state when his mental 
breakdown, if any, occurred (Notes 7, 14, and 21, supra). 
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Each doctor stated that prison psychosis was a possible 
diagnosis and that recovery from such malady is compara¬ 
tively rapid (Notes 10, 16 and 19, supra). Each doctor 
testified that appellant had recovered at the time of the re¬ 
examinations (Notes 12, IS, supra, and J.A. 20). The jury 
in this case obviously found from the evidence w that ap¬ 
pellant was of sound mind at the time the robbery was com¬ 
mitted, that he had developed a mental condition after in¬ 
carceration, and that his eventual recoverv began as soon 
as he was transferred from jail to the hospital. 

However, it is not the duty of this Court to weigh the 
evidence and balance the conclusions to be drawn therefrom. 
The jury heard the testimony and was told through proper 
instructions that in order to convict appellant, it should 
have no reasonable doubt as to his sanity. The verdict in¬ 
dicates that the jury had no such doubt and, in accordance 
with the decision in the Holloway case, supra, the judgment 
should not be disturbed. 

II 

It Is Too Late for Appellant to Complain About Certain State¬ 
ments Made by the Psychiatrist Who Testified in Rebuttal 
for the Government Because Appellant Did Not Object to 
Such Testimony at the Trial and Because the Circumstances 
of the Case, Notably That the Doctor Fully Expressed His 
Own Opinion of Appellant’s Mental Condition and Further 
That Some of the Allegedly Inadmissible Evidence Was 
Brought Out on Cross-Examniation by Counsel for Appel¬ 
lant, Demonstrate That the Rights of Appellant Have Not 
Been Affected or Prejudiced 

Appellant also contends that the trial court erred in 
permitting Doctor Dalman, the psychiatrist who testified 

~ ,J> Cf. Notes 4. 5 and 12, supra , to the effect that, appellant in¬ 
formed the arresting officers that he had formerly resided in 
Huntington. West Virginia, but could not recall such fact at the 
time of his first series of mental examinations. See Note 4. supra. 
to the effect that appellant deliberately did not load his revolver 
thereby indicating that he understood the nature of the planned 
escapade. See also the testimony of witness Mask (R. 22. 26), 
Witness Mawver (R. 35). Officer Mumbert (R. 42-43). Officer 
Findley (R. 4S>. Officer Debroski (R. 51), and Officer Burke 
(R. 53-54) to the effect that appellant appeared to be normal, 
coherent and rational throughout the time he was committing the 
robbery and during the ensuing arrest and interrogation. 
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in rebuttal for the Government, to phrase his answers in 
such manner as to seemingly reflect the opinions of the 
entire staff of the hospital to which he is attached. Appel¬ 
lant argues that such testimony constitutes inadmissible 
hearsay evidence and he feels that the jury thereby may 
have been induced to give more weight to the statements 
of Doctor Dalman than is warranted by appellant’s per¬ 
sonal opinion of the reputation and experience of the 
doctor. 

Even if it is assumed, arfjucndo. that portions of the 

testimonv of Doctor Dalman is hearsav evidence, there is 
• * 

no cause for reversing the judgment in this case. The 
testimony given by the doctor did not pertain to the facts 
of the crime. 3 " Doctor Dalman testified merely on the 
question of appellant's mental condition and. in so doing, 
lie sometimes used certain general phrases. However, 
appellant admittedly did not object to such testimony at 
the trial and he complains for the first time on appeal. 
It is too late to do so. 31 

In Georoe v. United States . (194:2) 75 App. D.C. 197 at 
200, 125 F. 2d 559. this Court said, 'niter alia: 

But the admission of such testimony does not always 
necessitate reversal. We must give judgment without 
regard to errors which do not affect the substantial 
rights of the parties * * * whether error is of 

prejudicial character depends upon the circumstances 
of the particular case in which it occurs. * * * It is 
noteworthy further that the officer's statement was 
admitted without any objection on the part of counsel 


"‘"See: Robertson v. United States. (194S) S4 App. D.C. 1S5, 
171 F. 2d 345; and Brotrn v. United States, (1945* SO App. D.C. 
270. 152 F. 2d 13S. 

31 See: Campbell v. United States. *1949* S5 App. D.C. 133 at 
136. 176 F. 2d 45: Dcpina v. United States. (1943* 7S App. D.C. 
31. 137 F. 2d 673: Mumjorde v. United States. (1942* 76 App. D.C. 
107 at 110. 130 F. 2d 411: Beard v. United States. (19361 65 App. 
D.C. 231 at 236. 82 F. 2d 837. cert, denied 29S I’.S. 655: Srhrcartz 
v. United States. <1926* 56 App. D.C. 105. 10 F. 2d 900: Murray 
v. United States. *1923* 53 App. D.C. 119 at 122. 2SS Fed. 1008. 
cert, denied 262 U.S. 757: ef. McAfee v. United States, (1939* 70 
App. D.C. 142 at 151. 105 F. 2d 2i. 
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representing the defendant. Under these circum¬ 
stances reversal would not be warranted # * *. 

The circumstances of the instant case are of such nature 
that the rights of appellant have not been affected by the 
responses of Doctor Dalman from the witness stand nor 
has appellant been subjected to prejudicial error. A study 
of the entire record clearly indicates that, although plural 
pronouns were used by Doctor Dalman in expressing some 
of his opinions (J.A. 23-25), the doctor stated that he had 
personally examined appellant on numerous occasions 
(J.A. 23) (K. 156) and he explained his own opinions as 
to the mental condition of appellant (J.A. 24), especially 
on cross-examination by counsel representing appellant 
(J.A. 25) (R. 156-159, 164). Xo objections were taken 
when Doctor Dalman used such verbage on direct examina¬ 
tion (J.A. 23-25) nor when it was used in response to 
questions put to him on cross-examination (J.A. 25) 
(R. 166). 

In the light of such circumstances this case is controlled 
by the decision in Cradle v. United States, (1949) 85 App. 
D.C. 315, 178 F. 2d 962, cert, denied 339 U.S. 929, where 
this Court, in refusing to reverse the judgment of the trial 
court, said (85 App. D.C. at 318): 

* * * Whether admissible or inadmissible we need 
not decide, for the appellant did not object to the 
arresting officer's testimony in which he told of finding 
certain stolen goods at the apartment. Indeed, part of 
his testimony on that subject was elicited on cross- 
examination by appellant’s counsel. Having failed to 
make timely objection, the appellant cannot complain 
for the first time on appeal that the evidence was 
erroneously received. * * • 



CONCLUSION 


Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court should be affirmed. 


Charles M. Irelax, 
United States Attorned. 

Thomas A. Flannery. 
Joseph M. Howard, 

Lewis A. Carroll, 
Assistant United States Attorneys. 
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